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Abstract

Intellectualproperty(IP)protectionisawide-rangingissuerelatingtofaircompeti-

tion,technologytransferandwieldinglegalitylninternationaltrade.IPprotectionis

ahighlycontroversialissue betweenChinaandtheUnitedStates.TheUStactics in
●

thisdispute areimplementedinthreepurposes:stopplnginfringementsonUS-heldin-

tellectualpropertyrights(IPRs)inChina,enteringtheChineseIPmarkets,andinte一

gratingChinaintoamarket-basedeconomyandaninternationallyacceptedtrading

system.Attheotherendofthespectrum,theissueisavlgOrOuStesttOexaminewhe-

therChinacanbringIPRviolationsundercontrolandundertakeinternationalobliga-

tionsinitseffortsofaccedingtotheworldmarketandinitsprogram oftechnologト
●

caladvancement.Thisarticleattemptstoexpoundthetwocountries'argumentsinthe

disputeandChina'scurrentsituationinIPprotection,surveypastresearchesandtry

toshednewlightonlessonsandpolicyoptionsforthetwocountriesintheissue.The
● ■●

articlealsoattemptstodevelopatractablepolicyanalystsinexamlnlngtheinfluence

ofIPprotectiononChina'stechnologyacquisition.

〔Keywords〕 intellectualproperty(IP),enforcementOHPprotection,tradeimbalance,

WTO,technologytransfer
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lntroduction

Intellectualproperty(IP)industriesturnoutknowledgegoodsprotectedunderintel-

lectualpropertyrights(IPRs).IPindustriesshareamajorpartofUSexportsandplay

animportantroleinUSemployment.TheUnitedStateshasacomparativeadvantage

inproduclnggoodsunderpatentandtrademarkprotections,suchaschemicals,phar-
●

maceuticals,scient instruments,automatic data processing apparatus and alr-

spacecrafts,aswellastheothersundercopyrightprotections,suchasbooks,printed

matter,soundrecordings,movies,TV programsandcomputersoftware.Ⅰp-intensive

exportshavenotonlygeneratedbillionsordollarstooffsettheUStradedeficit,but

alsocreatedwell-paidandhigh-skilledjobs.

However,inpastdecades,ubiquitousIPRviolationshaveimperiledIPindustries,hurt

forelgntrade,anderodedhigh-techcompetitivenessoftheUnitedStates.Theserious

situationledtorequestsofAmericanexportersandCongressontheUSgovernmentto

takeactionstocrackdownoninfringementsandenforceIPprotection,especiallyto

thosecountriesthatareinlargetradesurpluseswithUSbutlackadequatelegalpro-

tectionforIPRs.

EconomicreformandopenpolicystimulatedChina'sappetiteforknowledgeproducts

toadvanceitsscienceandtechnology,andculturalgoodstoenrichChineserecreation.

Table1illustratesthatsixselectedIp-intensivegoodsamountedforabout40% ofthe

totalUSexportstoChinain1992-96.

Table1Se一ectedUSIp-intensiveExportsl)tochinain1992-96(US‡mi=on)

1992 1993 1994 1995 1996

Chemicals2)

Pharmaceuticals

Fertilizers

ElectricalMach.&Equlp.

245

16

629

464

231

23

293

895

273 302

19 31

944 1,204

919 1,270 1,433

Air-Spacecraft&parts 2,056 2,229 1,911 1,176 1,708

Printedbooks,Pictures lO 15 14 11 18

Subtotal 3,420 3,686 4,080 3,994 4,375

TotalUSExp.toChina 7,470 8,767 9,287 11,748 11,978

①/② 45.8% 42.0% 43.9% 34.0% 36.5%

1)TheseIP-intensiveexportsareselectedonthecoverageofIPRsdefinedbytheUnited

NationsinIntellectualPT･OPeT･tyRightsandForeignInvestment,NewYork,1993,p.9.

2)Ⅰncludingorganic,inorganicandinorganiccompoundchemicals.

Source:Compiledfrom USDepartmentofCommerce,MerchandiseTr･adeJUSExports

byCountry,Aug.1997.(FASvalue).
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1nparallelwiththeboomlngUS-ChinatradeingoodsembodingIPRs,infringements

uponUSIPRsinChinaarealsoconsplCuOuS･ThishasledtoabacklashofleadingUS

IPRindustriestomotivatetheUSgovernmenttoaskChinatoensureanadequateIP

protectionoftheUSIPRsinChina.

PRMA(PharmaceuticalResearchandManufacturersorAmerica)reportedin1995

thatitsestimatedannuallossduetopatentpiracyinChinatotalledUS$320million,1'

almosttentimesthatofChina'spharmaceuticalimportsfrom USinthatyear.In

copyright,ⅠIPA (InternationalIntellectualPropertyAlliance)estimatedthatChinese

piracycostAmericaUS$0.8billionin1993.2)TheUSsoftwareindustryestimatedthat

94% ofthesoftwaresoldinChinawasfake,makingalossofUS$351millionin1993

toUSsoftwaremakers.3)

Moreover,unauthorizedgoodsareexported,whichonerouslymultipliesdamagetoUS

Ip-intensiveexportsthroughoutAsia,whereillegallycopiedsoftwareandentertain一

meれtproductsareroutinelysold,andurgestheUSgovernmentintoatwo-trackpolicy

ofnegotiationonIPprotectionwiththeChinesegovernmentcombinedwithprosecu-

tionsforcustomsfraud.4)

ThisarticleattemptstosurveyandevaluateUS-ChinadisputeonIPprotection.In

thefirstsection,weintroducethethreeUS-ChinanegotiationsonIPprotectionand

theirarguments.Ⅰnthesecondsection,wediscussaboutChina'sprogressesandprob-

lemsinIPprotection.Thethirdsectionisthekeypartofthearticle.Itfocusesonles-

sonsandpolicyoptionsinUS-ChinadisputeonIPprotectioninthreescenarios:(1)US

enforcingIPprotectiononChinaandUS-Chinatradeimbalance,(2)policyimplications

intheissue,and(3)IPprotectionandChina'stechnologyacquisition.Whileexpounding

theseproblems,thearticletriestodevelopatractablepolicyanalystsinexaminlngthe
● ●

IwishtothanktheRefereeofKIKANKEIZAIKENKYUfortheircorrectionsandcom一

mentstoimprovethearticle.IalsothankSatoruNakamotoforhisinstructioninpre-

paringthisarticle.Thewritingofthisarticleisfinancedbyagrantfrom theGraduate

SchoolofEconomics,OCU.Iretainfullresponsibilityforideasexpressedhere.

1)Gerry,R.,"Outlook.･AsiaPacific'95-lAnAsia-PacificPrescription",CheTnicalMarketing

RepoT･ter,Vol.247,No.21,1995,pp.8-9.
2)USSenate,HearingbeforetheSubcommitteeonInternationalTradeoftheCommitteeon

Finance,Special301TT･adeReTnedy,USGPO,WashingtonDC,1994,p.39.

3)Royal,W.F.,"BattlingChinesePiracy",Sales&MarketingManagement,Vol.147,No.4,

1995,p.13.

4)USGovernmentPrintingOffice,EconomicRepoT･tOfthePT･eSident,WashingtonDC,

1994,p.222.



54 季刊経済研究 第21巻 第4号

influenceOHPprotectiononChina'stechnologyacquisition･

IThreeUS-ChinaNegotiationsonlPProtection

TheUnitedStatesdealswithinfringementsonUSIPRsinforelgnCOuntriesuslngits
● ●

trade laws,especially the Special301 Provision of the Omnibus Trade and

CompetitivenessActof1988,whichidentifieseachyearthecountriesinvolvedinIPR

violationsintofourgroups:PriorityForeignCountries(PFC),PriorityWatchCountires

(pwc),watchCountries(WC)andSpecialMentionCountries(SMC).TowardsPFC,

theUStraderepresentative(USTR)Caninitiateaunilateralinvestigationandstartbi-

lateralnegotiationstoaskthecountrytostopviolationsandenforceIPRlaws.Ifno

dealsinnegotiation,USTRwillreservetherighttounilaterallylmpOSehightariffon
●

thenamedcountry.

TheUnitedStateshasdesignatedChinaasPFCthreetimes,(1991,1994and1996),

eachtimefollowedroundsofnegotiationsandmemorandaofunderstanding(MOU).In

1991-92negotiations,USaskedChinatomakeandamendIPR laws.Twoprogresses

werereachedintheMOUsignedonJanuary17,1992.Inpatent,China'sPatentLawof

1984Onlyputtheprocesstomakechemicalsandpharmaceuticalsunderpatentablesub-

jectmatter,Whileproductsthemselveswerenotmentioned.TheMOUof1992stipulated

that "Patentsshallbeavailable(inChina)forallchemicalinventions,includingphar一

maceuticalsandagrlCulturalchemicals,whetherproductsorprocesses."5)Incopyright,
●

China promised to accedeto the Berne Copyright Convention and the Geneva

PhonogramsConvention,underwhichChinaagreedthatnolaterthantheeffectivedate

ofChina'SaccessiontotheBerneConvention,theChinesegovernmentwouldrecognlZe

andprotectcomputerprogram asliteraryworksundercopyrightlaw andprovidea

protectingterm of50years.6)Furthermore,Chinaundertookthat "wherethereisan

inconsistency between the provisions of the Berne Convention and the Geneva

Conventionontheonehand,andChinesedomesticlaw andregulationsontheother

hand,theinternationalConventionswillprevailsubjecttotheprovisionstowhich

Chinahasdeclaredareservation,whichispermittedbythoseConventions.''7)

5)See1(a)ofArticle1,MemoranduTnOfUnderstandingBetweentheGouernTnentOfthe

UnitedStatesofAmericaandtheGoueT･nTnentOfthePeople'SRepublicofChinaonthe

ProtectionofIntellectualPT･OPerty,USGove.rnmentPrintingOffice,Washington,1992,p.2.

6)Ibid.,60fArticle3,p.7.

7)Ibid.,30rArticle3,p.6.
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Negotiationsof1994rocusedontheenforcementOHPRlawsinChinaandtheUS

entrancetoChineseIPRmarket.BesidestherequestthatChinamustcommittohalting

plraCy and protecting US IPRsin China,theUS madeclaimsasking China to
●

(1)regularlyreporttoUSonChina'spoliceraidsonpiracy,(2)reducelawsuitduesand

conductexperttestimoneybasedontheUSrequests,and(3)permittheUScopyright

industriestoenterChinabyestablishingventuresanddistributinggoodsinChina's

market.8)Chinaarguedthat,first,ithadmademucherrortstobetterIPprotection

since1992andthatChinastartedfromscratchandhaddoneasmuchinless20years

indeveloplngalegalsystem toprotectIPRsasindustrializednationsdidinonecen-

tury.TheUSshouldnotignorethesefactsinnegotiatingwithChinaonIPprotection.

Secondly,IPRlawsarerelatedtoacountryssoverelgnty,theUSdoesnothaveright
I

toforceChinatochangeitscivillaw.Thirdly,SomeUSrequestsarebeyondthescope

orIPprotectionissues.Forexample,theUSrequesttoenterChina'sculturalmarket

referstoAmericancultureinfiltration,ofwhichtheChinesegovernmenthasbeenvery

cautious.9)Thestop-and-gonegotiationslastedalmostoneyearuntilFebruary26,1995,

whenthetwosidesreachedalast-ditchaccordjustonedaybeforetheUSsanction

cameintoforce.Theagreementconsistsorthreeparts:(1)Immediateenforcement:ex-

portsandimportsofplratedCDs,LDs,CD-ROMsandcounterfeittrademarkgoods

willbeprohibitedandinfringementsstrictlypunished.Anenforcementmechanism will

beempowered to investigateand punish infringlng activities throughout China,
●

(2)Long-runenforcement:includingsettinganerrectiveadministrativeandjudicialsys-

tem,publishingstandardstogoverntheregistrationandrenewaloftrademarksin
● ●

China,enhanclngprotectionagalnStunfaircompetition,exchanglng information and

statisticsonChineseenforcementerrortsandregularconsultationstodiscusstheade-

quacyorenforcementefforts,andtrainlngChinesejudges,lawyers,students,government

8)Compiledfrom (1)USTR Kantor,TestimonyBeforetheHouseWaysandMeans

SubcommitteeonTrade,Hearlng,March9,1995,104thCongress,USGovernmentPrinting

Orrice,WashingtonDC,1995,pp.ll-18.(2)Yu,S.and∫.Pan,"Weihu GuojiMaoyi∑hong

KexueJishudeGongping Jingzheng (Protecting FairCompetition in Scienceand

Technology inInternationalTrade)",ShijieJingjiWenhui(Collection of WoT･ld

EcoTWTny),No.4,1995,Shanghai,pp.19125.

9)Compiledfrom Japan-China AssociationforEconomy and Trade,Ni-Chu Keihei

JouT･nal,andShiryoNi-ChuKeizai(MateT･ialsofJapan-ChinaEconom)′),variousissues.

AndLu,S.andC.Ye,"ZhishiChanquanyuZhong-Me主JingmaoGuanxi(IPRsand

China-USEconomicandTradeRelations)",JingjiJL'ngwei(EconomicReview),Journal

ofHenanInstituteorFinanceandEconomy,No.3,1995,Zhengzhou,pp.57-72.
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officialsandbusinessmenonthenatureofIPRandtheimportanceofitsprotection,

(3)AccesstoChina'smarket:USaudio-visualindustriesandcomputersoftwarecompa-

nieswillbepermittedtoestablishjointventurestoproduceandselltheirproductsin
■

China.Chinawillnotputinplacequotas,importlicenslngrequlrementSandotherre-

qulrementSOntheimportationorUSaudio-visualproducts.10)
●

TheUnitedStatesnamedChinaasPFCthethirdtimeinApril1996,foranesti-

matedUS$1.8billionlossofUSfirmsin1995duetopiracyinChina,andforChina's

failuretoimplementthe1995US-Chinaagreementto"stopillegalCD,videoandCD-

ROM production,topreventtheexportofinfringlnggoods,Ortohonoritspromiseto
●

grantmarketaccessforlegitimateaudio-visualproducts."ll)TheUnitedStatesasked

Chinatoprovethatitwouldcomplywiththe1995agreementby fourconcrete

measures:(1)CrackdownallfactoriesinvolvedinpiratedCDsandCD-ROM produc-

tions,(2)IntensifyenforcementinareasorChinawherepiracycontinuestoberampant,

(3)TakeactionsatChina'sborderstostopbulkcargoshipmentsorpiratedexports,

and(4)Reafrirm marketaccessforUSIp-relatedfirmsandproducts.TheUSwarned,

irChinacouldnotaccepttheseterms,itwouldslaplOO% tariffonChineseexports,

mostlytextiles,worthUS$3billion.Chinavowedtoretaliatewithsimilarpunitive

tariffsonUSgoods.Therespondingcountersanctionwouldbeoneverythingfrom rro-
● ●

zenbeeftominivans.Atlast,theacross-Pacifictradewarwasavertedbyslgnlngthe
●

1996bilateralagreementoncombatingcopyrightplraCy.

ⅡChina′sProgressandProb一em inlPProtection

ltiswidelyacknowledgedthatChinahasmademuchprogressinIPRlegislationand
●

legal enforcement since economic reform.Table 2 chronologlZeS China's main

legislationsonIPRsandChina'saccedingtointernationalIPRprotectingorganizations

since1980.Moreover,since1992,ChinahaspassedoramendedanumberofIPR laws

andhonoureditscommitmentsinChina-USagreementsonIPprotection.Asmentioned

above,ChinareviseditsPatentLawin1992,whichgreatlyexpandedtoincludealltech-

10)USHouseorRepresentatives,JointHearingbeforetheSubcommitteeonlnternational

EconomicPolicyandTradeandAsiaandthePacificortheCommitteeonlnternational

Relations,TheUS-ChinaIntellectualPT･OPeT･tyRightsAgT･eement/ITnPlicationsforUS-

SinoCoTnTneT･CialRelations,USGPO,WashingtonDC,1995,pp.39-46.

ll)USExecutiveOfficeofthePresident,ONiceoftheUSTRfoT･ImmediateRelease,April

30,1996.
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Table2 ChronologyofChina'SLPRLeglSlationsandAcceding

toInternationallPROrganizationsSince1980

MainIPRlegislations:

1982,TrademarkLawofthePeople'sRepublicofChina(PRC)(March1,1983.

Amendedin1993and1995)

1984,PatentLawofthePRC,(Aprill,1985.Amendedin1992)

1986,GeneralProvisionsoftheCivilLawofthePRC(January1,1987)

1990,CopyrightLawofthePRC(June1,1990)

1991,RegulationsorthePRConComputerSoftwareProtection(June1,1991)

1993,Anti-UnfairCompetitionLawofthePRC(December1,1993)

1995,CustomsRulesorthePRCconcerningIPRs(October1,1995)

*Parentheticdatesarethetimeswhenlegislationsbecomeeffective
MainaccedingtointernationalIPRorganizations:

1980,WorldIntellectualPropertyOrganization(WIPO)

1985,ParisConventionfortheProtectionoHndustrialProperty(Stockholm1967)

1989,MadridAgreementConcernlngtheReglStrationorTrademarks

1992,BerneConventionfortheProtectionofLiteraryandArtisticWorks(Berne

Convention,Paris1971)

1992,TheWorldCopyrightConvention

1993,ConventionfortheProtectionorProducersorPhonogramsAgainstUnauthori-

zedDuplicationofTheirPhonograms(GenevaConvention)

1994,PatentC0-OperationTreaty

1994,NiceAgreementconcernlngtheInternationalClassificationofGoodsand

ServicesforthePurposesoftheReglStrationofMarks

1995,BudapestPact(concerningpreservingmicroorganism)

1995,MadridAgreementconcerningtheInternationalRegistrationofTrademarks

1996,LocarnoAgreement(concerningclassificationofindustrialdesigns)

1996,StrasbourgAgreementonInternationalPatentClassification

1997,UNInternationalCovenantonEconomic,SocialandCulturalRights

1998,UNInternationalCovenantonCivilandPoliticalRights

Source:CompiledbytheauthorfromvariousChina'sofficialdocuments.

nologlCalinventions,includingproductsandprocesses,aspatentablesubjectmatter,and

extendedpatentprotectingdurationforinventionfrom 15yearsto20years,forutility

modelanddesignfrom fiveyearsto10years(PatentLaw orPRC,Section5,Article

45).Theamendmentalsostipulatedthatproduction,sale,useandimportationofapat-

entedproductmustbeauthorizedbyitspatentee(ibid,Section1,Articlell).

China'sTrademarkLawwasamendedtwicein1993and1995,whichaddedservice

trademarkstolegalprotectionandmoreclearlydefinedthetransfer,changeandre-

newalofaregisteredtrademark.In1996,Chinamadeaspecialprovisiontoprovide

particularprotectionforfamoustrademarksandnamebrands.In1993,theNational
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People'sCongressofPRCadoptedtheAnti-UnfairCompetitionLaw,whichprovides

legalprotectionforunregisteredtrademarks,tradenames,productpackagingand

tradedress.ThefinesandcompensationstandardsundertheAnti-UnfairCompetition

LawaremorerlgOrOuSthanthoseunderthelmplementingRulestoTrademarkLawin
●

1983.Incopyright,themostoutstandingprogressisChina'sCustomsprotectingregu-

lationsonIPRsmappedoutin1995,whichempoweredtheCustomstoseizeanddetain

plratedimportsandexports.
●

Sincethe1990S,manyresearchinstitutesoHPRshavebeensetuplnChina'suni-

versities.China'saccedingtoUN InternationalCovenanton Economics,Socialand

CulturalRightsin1997andtoUN InternationalCovenantonCivilandPolitical

Rightsin1998becamethefocusortheworld.Thetwoaccedingsslgniryahigherre-
●

cognitionoHPRsinChinaasapartofhumanrights,ascomparedwiththeyearsbe-

forethe1970S,durlngWhichinventionsandtechnologywereconsideredtobestate
●

property.(Someregulationsonawardsforinventionsandtechnicalimprovementsap-

provedbythePRCStateCouncilin1963providedforsomeformsorpatentrights,but

underwhichonlyaparty,1nSteadofanindividual,CouldapplytotheStateforofficial
●

recognitionor "his"invention.ShouldtheStaterindtheinventionuseful,theparty
●

wasgrantedaregisteredcertificateandglVenCashawards,meanwhile,theStatewould

retainownershiportheinvention.)

Inthemeantime,anationwidelegalframeworkbegantoestablish.In 1992,the

firstSpecializedIPR Tribunalsweresetuplnlargecities'courts.Considerlngthat
●

someIPRownerswhoarehurtbyinfringementsdonotliketowaitforlongjudicial

proceduresandpayfortrials,ChinaalsoprovidestheenforcementofIP protection

throughadministrativechannels.12)
●

WhenreviewlngtheWorldIntellectualPropertyOrganization'spast20yearsor

cooperationwith China,A.Bogsch,director一generalortheorganization,pointed out

that "Chinahadaccomplishedallthisataspeedunmatchedinthehistoryofintellec-

tualpropertyprotection."13)

ThedevelopmentinIPR legislationledtopositiveresults.By1995,thePatent

BureauorPRChadaccepted520,000applications,amongwhich260,000or50% were

authorized.In1996,813AmericanpatentsweregrantedinChina,taking20% orthe

12)InrormationOfficeortheStateCouncil,PRC,"htellectualProperty Protection in

China,"BeijingReuieuノ,June20-26,1994,p.15.

13)Ibid.,p.10.
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Table3PatentApplicationsGrantedinChinainSelectedYears

1990 1994 1996

Inventions

Domestic

Forelgn

Utilitymodels

Domestic

Forelgn

DeslgnS

Domestic

Forelgn

3,838

1,149

2,689

16,952

16,744

208

1,798

1,411

387

3,883

1,659

2,224

32,819

32,611

208

6,595

5,507

1,088

2,976

1,383

1,593

27,171

26,961

210

13,633

ll,381

2,252

TotalapplicationsgrantedinChina 22,588 43,297 43,780

Orwhichrorelgnapplicationsgranted 3,284(14.5) 3,520(8.1) 4,055(9.3)

*Parenthesesarepercentagesoftotalforelgnapplicationsgrantedintotal
applicationsgrantedinChinaintheseyears.

Source:StateStatisticalBureau,PRC,ChinaStatisticalYearbook1997,Beijing,p.692.

total4,055forelgnpatentsgrantedinChinaintheyear.Meanwhile,670,000registered

trademarksremainedvalidinChina'strademarkbureaus.(Table3)In 1996,China's

courtsaccepted19,000casesinvolvedinIPR violations,morethan1,000defendants

wereinvestigatedandafriredtheresponsibilityfdrcrime.14)

Morefactscanbeelaboratedon.In1994-95,Chinesegovernmentorderedtoshut

down12CD plantsinvolvedinplraCy.In1996,anothersixillegalCD plantswere

closed.Meanwhile,ChinabegantoadoptSID (SourceIndicatingDistinction),anyCDs

withoutbeingstickedSIDwouldbetreatedasillegalgoodsandprohibitedfrom sell-
● ●
1ng.Inmarket,Chinesegovernmentconfiscatedabout400,000plratedaudio-visualcas-

settesin1996.15)Durlngthespecialenforcementafter1996US-Chinanegotiation,about
●

● ●
600,000antiplraCylnSpeCtOrSfannedoutacrossChinaeachdayraidingshopsandmar-

ketplaces.InCustoms,1,277CasesorcopyrightviolationinvalueofUS$1.7million

(98% wereCDs)wereseizedin1994-95,followedbyanother619illegalcasesinvalue

ofUS$1.6millionseizedfrom JanuarytoOctoberin1996bytheChineseCustoms,
● ■

whoalsodetainedtheplasticlnJeCtOrSforplratedCDprodutionsandrefusedtheentry

ofCDassemblylines.16)

14)MinistryofForeignEconomicRelationsandTrade,PRC,ZhongguoDuiwai

JingjiMao)′iBaL'pishu(WhitepaperofChina'sForeignEconomicRelations

andTrade),Beijing,1997,p.191.

15)Ibid.,pp.187-188.

16)Ibid.,pp.188-189.
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●
TheUSgovernmentalsoacknowledgedChina'sprogressinenrorclngIPprotection.

USTRBarshefskynotedthat `̀Chinahastakensomeslgnificantstepstoattackram-

pantplraCy.'' `̀Thesystem isbecomlngmoretransparent,allofChina'sIPR laws,

regulations,andadministrativeguidancewerepublished,andpublicknowledgeandun-

derstandingofIPRlawsandregulationsismuchbetterthanitwas.""China'scourts

havebeguntorendersignificantjudgmentsagainstIPRoffenders.''17)

However,problemsinChina'sIPprotectionarealsoobvious,amongwhichtwo
●

phenomenaareworthdiscusslng.Oneisthedisparitybetweencentralgovernmentand

localsinIPR enforcement.Anotheroneisthegapbetweenthehigh-speedIPR law一
●

makingandthelagglngpubliceducation.AsacknowledgedbytheChinesegovernment,
●

"awarenessoHPRsremainsunderdevelopedinsocietyatlarge.InsomereglOnSandin

somegovernmentaldepartmentsthereisinsufficientappreciationoftheimportanceor

IPprotection."18)
●

ItissafetosaythattheChinesegovernmentknowswelltheslgnificanceofIPpro-

tectioninitseconomicreform andopenpolicy.Thecentralgovernmenttakestheissue

asavitalsteptopromoteChina'sparticipationintheworldmarket,andtoglVeim-

petustotheprocessofChina'slegalityfrom renzhi(rulebyman)tofazhi(ruleby

law).Asnoted,Chinahascompletedinlessthan20yearstheIPRlegislationsthatba-

sicallycomeuptointernationalstandards.Inaddition,thecentralauthoritieshave

madealleffortstobeerupIPRenforcement.However,incontrastwiththesestrivings

istheslacknessoflocalswhoareeagerforinstantbenefitsandwhothinkthatIPR
●

enforcementwillreducetheirlocalearnlngS.Itisrevealedthatmanyoftheplrate

plantsareinstrongtiestoprovincialorlocalleaders.Moreseriously,centralgovern一

mentseemsunabletoenforceitsdirectivesatsomelocallevels.19)Moreover,themaJOr-
●

ityofplrateplantsareJOintventureswithforelgnCapitalinvestors.Inmanycases,
● ●● ● ●
forelgnbusinessmenbringorlglnalCDsintoChinaforcopylng,andthensendthepト

ratedgoodstoforeignoutlets.Localgovernmentswinkatthis `̀profitableprocess-

ing".IPR enforcementofficialsandinspectorscomplainthatraidsinjointventures

becomeverydifficultbecausetheseventuresrelatetoforelgnlaws.20)
●

17)USTRBarshefsky,StatementbeforetheSenateForeignRelationsCommittee,
SubcommitteeonEastAsianandPacificAffairs,November29,1995.

18)InformationOfficeoftheStateCouncil,PRC,op.°it.,p.17.

19)Guth,R.andT.Uiomonen,"S.0.S.(SaveOurSoftware)",CoTnPuteT･WOrld,Vol.29,

No.31,1995,pp.87-88.

20)ReTminRibao(ThePeople'sDaily),Beijing,May16,1996,p.3.
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Ontheotherhand,educationhasadirectbearlngOnIPprotection.TheChinese

conceptofIPprotectiondoesnotkeeppacewithhigh-speedlaw-making.Thislagglng
●

phenomenonispartlyrelatedtoitsculture.ManypeopleinChinadonottreatknowl-

edgeascommodityorproperty.ThisisbestreflectedbyatraditionalChinesesaylng:

qieshubusuantou(Themanwhopilfersbooksisnotatheftbecausehestealsforget-

tingknowledge).ThisconcepthasinfluencedChinesepeopleforlongtime,makingthem

apatheticraclngtheviolationsuponintellectualproperties.Evennow,manyenter
●
prlSeS'managersdonotknow whatIPRsare,andmisunderstandthatknowledge

●
shouldbesharedwithnoneedtopay.ItisreportedthatplrateCD plantsinsouth

Chinaarenotinsecret.UStradeofficialsvisitedthem andrecordedtheirnames,ad-

dressesandtelephonenumbers.21)Thisatleastshowstheplrateplantsdonotknow
●

●
whattheyaredoinglSaCrime.

TheshortageofpeoplewithexpertiseinIPRshindersChina'sIP enforcement.

LawyerBuxbaumworriesthatsomeofthejudgesasslgnedtoSpecializedIPRTribunals
●

areunfamiliarwiththeconceptor一ps. "It'sonlybeginningtodownonpeoplethat

copyrightsandtrademarksareproperty.''22)SofarChina'senforcementhasmeantpo-

liceraidsonstreetmarketsandretailoutlets.Buthowcanalong-runeffectivelegal

institutionbereachedjustbythousandsuponthousandsorinspectorsonamasspatrol

everyday?Chinaislikelytoneedacombinationofacomplaince-basedIPprotection
●

thatemphasizespreventingunlawfulbehaviorbyenforclnglegalityandbypenalizing

"freeriders",andanintegrity-basedIPprotectionthatcreatesanenvironmentto

supportlegallysoundbehaviorinIPprotectionandtostressasharedaccountability

amongtheChinesecitizens.

Ⅲ LessonsandPoJicyOpt10nSinUS-ChinaDisputeonlPProtection

1.USenforclnglPprotectiononChinaandUS-Chinatradeimba一ance

Apparently,tradedeficitwithChinaisoneorthetriggersforAmericantodispute

withChinaonIPprotection.Infact,tradeimbalancehasbeenthemostcontroversial

issuebetweenthetwocountriesandhasdominatedtheUSCongressionalHearlngS
●

theseyearswhenpetitionisdiscussedtodealwithviolationsoHPRsinChina.Taking

21)Brauchli,M.W.,"ChineseFlagrantlyCopyTrademarksofForeigners",TheWallStT･eet
Journal,June20,1994
22)Ibid.
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1994and1995,accordingtoUStraderecords,23)USdeficitswithChinawerevaluedat

US$32.1billionandUS$36.8billion.Meanwhile,theUSestimatedsalelossesdueto

illicitcopyingofCDs,CD-ROMsandsoftwareinChinawererespectivelyUS$1.0bil-

lionandUS$2.2billion,accountingfor3% and6% orUStradedeficitwithChina
●

inthetwoyears.Naturally,theUnitedStatesbelievesthatenhanclngIPprotectionin
●

ChinacanbothhaltillegalplraCyandoffsettheUSunfavourabletradewithChina.

InthecourseornegotiationsonIPprotection,theUnitedStatesandChinathreat-

enedtoslaptariffsonimportsfrom theotherside.Forexample,in1996,theUS

warneditwouldimposelOO% tarirronaboutUS$3billionimportsfrom China,

equalling8% orUSdeficitwithChinain1995,mainlyontextiles,apparel,sportsware

andconsumerelectronics.TheseitemsgreatlycontributedtoChina'stradesurplus

withUS.China,ontheotherside,retaliatedbythesametariffrateonimportsfrom
●

US,includingagrlCulturalproductssuchascotton,vegetableoilandfoodstuff,auto
●

parts,telecommunicationequlpmentS,Cameraandfilm,tape-recorders,game,game
●

cards,CDs,ClgaretteS,Wineandcosmetics,andwouldstoptheimportsofmotion
●

pictures,videosandLDsfrom US.AsalargebuyerofUSagrlCulturalproductsand
●

telecommunicationequlpmentS,China'santisanctionputtheUSintodilemmabetween
●

Ip-relatedexportersandagrlCulture-relatedexporters.

ThethreatenedtradewaroverIPprotectionhasnevermaterializedsincebothUS

andChinaunderstandthatatradewarwouldbealose-loseaftermath.Neitheror
●

them canIgnorethefactthattheUnitedStatesnow isthethirdlargestpartnerto

bothChina'sexportationandimportation,andtheimpactoratradewarontwo

countries'externaltradeandemployment.Inatarirrbattle,Chinawouldhavemoreto

losebecauseitsexportstoUSrosefrom US$16billiontoUS$54billionin1990-96,

whiletheUSexportstoChinajustrosefrom US$5billiontoUS$12billioninsame

years.FortheUS,however,theimmediateeffectonimportedgoodsprlCeOfitsim-
●

poslngheavydutywouldalsobetoincreasetherelativedomesticprlCe,Whichwould
● ●

furtherincreaseifUSturnstoothercountries,insteadorChina,toimportthepuni-

tivemanufactures,SeelngthatthesemanufacturesproductionsareeitherclosedinUS
● I

orshiftedintoforelgnCOuntries.USretailersandimportersopposeapplyingsanction
●

uponChina.LJones,directorortheUSAssociationorImportersofTextilesand

23)TheUnitedStatesandChinahaveverydifferentrecordsintheirbilateraltrade.Forde-

tailsaboutthestatisticsdiscrepancies,pleaseseeS.Nakamotoand∫.Yam,"Transferor

Manufacturingfrom HongKongandTaiwanintoMainlandChinaandItsImpacton

China-USTrade,"OsahaCityUniversityEconomicReLJiew,Vol.33,No.2,1998,pp.51-72.
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Apparel,said:"ImposinglOO% dutiesonChineseproductsamountstoamonstrous

taxincreasefortheAmericanpublicandadevastatingblow toAmerica'sretailers.

"24)someexpertsarefarsightedinChina'senormousmarketandChina'sdiversifying

tradingchannelssincetheeconomicreform andopenpolicy.B.Stokes,aseniorfellow

attheCouncilonForeignRelationsinWashington,notedthat "thevalueofimpos-

1ngpunitivetariffsinthisandfutureconfrontationsisdebatable.IfUSactionleads

toChineseretaliation,thecosttotheUSeconomywillnotonlybethecontinulng

lossesduetoplraCy,butalsothelostexports.TotheextentthatEuropeanand

JapanesecompaniesarewillingtotolerateplraCylnChina,theywillreapthebenefits
● ■

ofaUSwithdrawlfrom theChinesemarket."25)Inthisregard,eventhoughinavery

unfavorabletradepositionwithChina,theUnitedStateshastoweightheprosand

consbeforetakinganyradicaltacticstotackleChinaonIPprotectionissues.

2.Po一icylmPlicationsinUS-ChinadisputeonlPprotection

TheUnitedStatesargueswithdozensorcountriesonIPprotection,butnooneis

comparabletoChinainsuchaheatedconflictwithUSontheissue.Theargumentsbe-

tweenUSandotherindustrializednationssuchasJapanandwesternEuropeansare

lessintensifiedinvertueoftheirmatureandtransparentlegislation,andtheircommon

interestsinIPprotectiontowardsdeveloplngcountries,whichmakestheirnegotiations

beheldinterse.26)However,todate,whatstandsout inUSdisputewithChinaonIP

protectionisthecriticalimportanceofaprogmaticmechanism ofpolicy一making.US-

ChinadisputeonIPprotectionisinfactapartofClinton'spolicyofcomprehensive

engagementwithChina,whichtakesitasagoaltoachieveUSinterestsineconomic,

political,securlty,humanrightsandotherareas,orasP.Tomsen,actingassistantsec-

retaryofEastAsianandPacificAffairs,USDepartmentofState,simplystatedthat

"thepurposeofthispolicylStOpursueallofourinterestsatlevelsandintensities

requlredtoachieveresults,toseektobuildmutualconfidenceandagreementinareas
●

whereourinterestsconverge,andthroughdialoguereducetheareasinwhichwehave

dirrerences,andtrytomakeasmuchprogressaspossible."27)Ⅰnareasofeconomyand

24)Quotedfrom TheDailyYoTniuri,May17,1996,p.15.

25)Stokes,B.,"ACaseofDiminishingReturns'',LosAgelesTimes,citedfrom

TheDailyYomiuri,June3,1996,p.10.

26)Fordetails,seeJ.Yam,''InducementsfortheUnitedStatestoEnhanceIntellectualProperty

(IP)Protection一一一Specia1301:ItsEnforcementandAppraisal,"

OsakaCityUniversityEconoTnicReuieuノ,Vol.34,No.1,1998,pp.31-53.

27)USHouseofRepresentatives,op.°it.,p.10.
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trade,Tomsendevelopedtheengagementpolicy,sayingthat `̀TheIPRandWTOnego-

tiationsmustalsobeviewedinthecontextofourbroaderstrategyofcomprehensive

engagement.Ineconomicsandtrade,thisstrategyhastwokeyelements:First,we

seektofullyintegrateChinaintotheglobal,market-basedeconomicandtradingsys-

tem.China'sparticipationintheglobaleconomywillnurturetheprocessofeconomic

reformandincreaseChina'sstakeinthestabilityandprosperityofEastAsia.Second,

weseektoexpandUSexporters'accesstotheChinesemarket.AsChinagrowsandde-

velops,itsneedsforbothgoodsandservicesimportswillgrow evenrapidly.This

marketrepresentsaveryimportantopportunityforUSfirmsandworkers." 28)

It'squiteevidentthatIPprotectionissueisarlgOrOuStestforbothChinaandthe
●

UnitedStates.ForChina,theenforcementofIPprotectionwillprovideevidencethat

Chinaiswillingtoplaybyinternationalrules.AdequatelevelsOHPprotectioncannot

onlybringtoChinaafloodornewindustriesandproductsbutalsointensifyChina's
●●

effortstoJolnininternationaltradingorganizationssuchasGATTandWTO,andex-

pandChina'sroleininternationalaffairs.Moreover,theenforcementwillsurelyshow

thatChinaisabletoestablishamaturelegalinstitution,whichwillimproveChina's

investmentclimateforforelgnCapital,high-technologyandservices.
●

FortheUnitedStates,IPprotectioninChinawillbenefitUSindustriesthatare

consistentexportearnersorcreatemorejobopportunitiesinsomeUSmostcompeti-

tiveindustries.Mostly,USIP-intensiveexportswillnotberequiredtocompeteagalnSt
●
plratedandcounterfeitgoodsinChinaandthirdcountries.Moreover,enforclngthe

MOUwithChinawilltestwhetherClinton'sengagementpolicywithChinaisopera-

tional,by presslngChinatoentertheinternationalcommunityonacommerciallyrea-
″

sonablebasis,"29)andbyprovlngthat"staylngInvolvedandengagedwiththeChinese-I
● ● ●

throughthedifficulttimesaswellasthegoodones一一istherightcourseofsection,

"30)andthat,forthoseinCongresswhoarelookingatthisquestionofChina,"con-

structiveengagementisworking."31)

Inaword,theenforcementOHPprotectionisbeneficialtobothUSandChinaand

willmakeawin-winresult.BothChina'SPresidentJiangZeminandtheUSPresident

ClintonwelcomedtheUS-ChinaagreementsonIPprotection.Clintonacclaimed:"This

28)Ibid.,p.50.

29)USHouseofRepresentatives,op.°it.,p.9.

30)Quotedfrom Clinton'sspeech,seeTheDailyYomiuT･i,June20,1996,p.7.

31)Quotedfrom USTRKantor'sspeech,ibid.
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(agreementof1995)isastrongagreementforAmericancompaniesandAmerican
● ●

workers‥.WehaveusedeverytoolatourdisposaltofightforelgnbarriersagalnSt

competitiveUSexports."32)Atlast,US-ChinanegotiationsonIPprotection"demons-

tratedthat,whenallsidesaredetermined to seek mutually acceptablesolutions

through seriousanddetailedtalks,agreementisalwayspossible."33)

3.IPprotectionandChina'Stechnologyacquisition

Theissueontechnologytransfertolessdevelopedcountriesboastsofanextensive

literature.Vernon (1966), Krugman (1979), Dollar (1986), Flam and Helpman

(1987),andGrossmanandHorn(1988)haveanalysedthedynamicsofproductand
●

technologydiffusionfrom advancedcountriestodeveloplngCOuntries,concentratingon

themechanism ofthediffusionprocessinsomecertainindustries.Frank(1980),Lall

(1981),DiwanandRodrik(1991),Deardorrf(1992),Taylor(1993)particularlyelabo-
● ●

ratedhowtechnologleStransfertodeveloplngCOuntries,assumlngthatimitationisthe

prlmarySOurCeOrdeveloplngCOuntries'technologyacquisition.IntheUruguayRound
● ●

ofGATT,advancedanddeveloplngcountriesviewedtechnologytransferandIPRsvery
●

dirrerently.DeveloplngCOuntriesarguedthatgreaterIPprotectionwouldstrenghtenthe
●● ●

monopolypowerofmultinationalsandeffectpoorpopulationsbyrlSlngtheprlCeOr

Ip-intensivegoods,whileindustrializednationsupheldthatIPprotectionisaprerequト
●

sitebeforetransferrlnggoods,plantandinvestmentembodyingtechnologytodevelop-

ingcountries.

Lall(1981)pointedoutthatdevelopingcountriesgenerallyacquiretechnologiesin

twoways:licensingandforeigndirectinvestment(FDI).However,theunwillingnessor

industrializednationsputtinglatesttechnologyintolicenslngandtherorelgnerS'tech一
事 ● ●

●
OwnershiplnFDIoftenhinderdeveloplngCOuntriestoobtainanew technology.Ernst

andO'conner(1992)examineditfrom anotherangle,sayingthattheinstitutionor

stricterIPRshasnothadentirelynegativeerrects.Insomecases,ithasproventobe

astimulustoredoubledeveloplngCOuntries'erfortstostrengthentechnology.
●

Jeong-YeonLee'sapproachisworthmorediscusslnghere.Hecarriedoutastatisti-
■

Calinvestigationuslngdatafrom theUSDepartmentorCommercefor1989-92,and
●

createdanequationtoshowhowUSFDIinaparticularcountrylSrelatedtotheper-

ceivedstrengthorweaknessoritsIPprotection.Lee'sequationisillustratedas:

32)USHouseorRepresentatives,op.°it.,p.40.

33)Ibid.,p.51.
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Ij-Ao+AIGj+A2Mj+A3PJ･+Zll

whereljisthechangeinUSFDIintheJthcountry(in1992),GjistheGDPorthe

Jthcountry(in1989),Mjisadummyvariablethatequalsoneforamodelcountryand

zerootherwise,Pjisthemeanvalueorthreemeasuresorfirmsinthreegroupsreport-

ingtheweaknessofIPprotectioninjthcountry,(firmsreportingthatIPprotectionis

tooweaktopermitinvestmentinjointventurewithlocalpartners,firmsreporting

thatIPprotectionistooweaktopermittransferortheirnewestormosteffective

technologytowhollyownedsubsidiaries,andfirmsreportingthatIPprotectionistoo

weaktopermitlicenslngOrtheirnewestormosteffectivetechnologytounrelated
●

firms),Z,iisarandom errorterm.

Usingleast-squares,LeeestimatedtheA'sinequationandindicatedthattheeffect
●

orPjalwayshastheexpectedslgn,andisslgniricantineverycase.HoldingGjand

MjCOnStant,a10-pointincreaseinPjwouldresultinaboutaUS$200milliondecrease

inUSFDIperyear.34)

In1978,DengXiaopingcalledforhejiliguo(buildingamodernChinawithscience

andtechnology)torealizethefourmodernizations,whichcreatedanurgentdemandfor
+ 1 ll +
rorelgnteChnologleS.Ineconomicreformandopenpolicy,China'Stechnologyacquisition

●
endeavourstoattractFDIthatcarriestechnologlCalspillovers.Apparently,however,all

waysoftechnology acquisition through FDトーintrafirm tech-transfer,1icenslng and

spillover--arestrictlycontrolledbytheirinvestors,whoputIPprotectionasasinequa

nonfortheirFDIinChina.Thesupplyofnewtechnologyforindustrializingcountries

isdeterminedlargelybythedegreetowhichtheyareintegratedwiththeglobalecon-
●

omy.ForadeveloplngcountrySuchasChina,whichfollowsasocialistpattern,thein-

ternationalIPR system can hardly offeranything in termsoreithersupplying

advancedtechnologyorpromotingdomesticinnovation.

US-Chinadiplomaticnormalizationin1979helpedrelaxtheUSstricttechnology
●

exportcontroltoChina.In1979-85,USandChinaslgnedmorethan200contractsoflil
●
censlng,technicalconsultingandtechnicalservices,co-productionventures,plantsand

projects,withatotalvalueofoverUS$800million.35) Tomakeitmoresignificant,

34)Quotedfrom Mansfield,E.,IntellectualProperty Protection,Foreign ITWeStTnent,and

TechnologyTransfeT･,TheWorldBank,Washington,1994,p.33.

35)Qian,G.,"AViewFrom aCommercialOfficialofthePeople'sRepublicofChina",

IntellectualPT･OPeT･tyRightsandCapitalForTnationintheNextDecade,ed.byC.E.

WalkerandM.A.Bloomrield,UniversityPressofAmerica,Inc.,1988,p.84.
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Table4 China'sImportsofTechnology-1ntenSivePlantandEquIPmentfrom US,

Japan.UK.FranceandGermany 1991-95(contractua一va山e.USSbHlion)

1991 1992 1993 1994 1995 Total

TheUnitedStates

Japan

UK,France,Germany

0.14(4) 1.43(22) 0.51(8) 0.59(14) 2.27(17) 4.94(15)

0.27(8) 1.38(21) 1.75(29) 0.77(19) 2.25(17) 6.42(19)

0.80(23) 1.14(17) 1.04(17) 1.50(36) 4.32(33) 8.80(26)

China'stotalimp.

oftech-intensive

plantandequlp. 3.64 6.59 6.11 4.11 13.03 33.30

*ParenthesesarepercentagesinChina'stotalimportsoftech-intensiveplantandequlpmentineachcorre-
spondingyear.
Source:MinistryofForelgnEconomicRelationsandTrade,PRC,ZhongguoDuizLJaiJinjiMaoyi
Baipishu(WhitePapeT･OfChina'sForeignEconomicRelationsandTT･ade),Beijing,1997,p.443.

ChinarejectedtheSovietUnion'ssystem orinventors'certificatesinfavorofasystem
●

similartoUS.Besides,dirricultiesinabsorbingnew technologydurlngthe1960sand
■

the1970ShadinfluencedChinesepolicymakersintheearly1980StodefinetechnologleS

morebroadlytoencompassorganizationalandmanagementskillsandknow-howrather

thanJustenglneerlnglnamorrow Sense,andtodevelopagreaterappreciationforthe
●

importanceofacqulrlng s̀oftware'aswellastechnologyembodiedinphysicalcapital

(Ho1997).

EncouragedbyChina'seconomicreform andopenpolicy,CoordinatingCommittee

forExportControl(COCOM)liberalized30tech-intensiveexportstoChinain1985.

MeanwhiletheUSalsofurtheradjusteditsChinapolicyandpermitted27itemstobe

directlyexportedtoChina,noneedtobecensoredbyCOCOM,ifChinapledgednotto

transshiptheUStechnologytoathirdcountryandnotfordual-use.In1987,another

threeitemswereaddedtotheuntiedexports.Relaxationofexportcontroldoubtlessly

stimulatedUSexportsoftechnologlCalproductsandequlpmentStOChina,whichin-
●

creasedfrom US$ 0.6billionin1982toUS$1.7billionin1988.36) Table4Shows
●

China'simportsoftech-intensiveplantsandequlpmentSfrom theUnitedStates,Japan,

Germany,theUnitedKingdom andFrancein1991-95.

AsChinaseekstoimprovetechnologlCalknow-howinalmosteveryindustry,asit

shouldbe,theUSisinagoodpositiontoexpandtechnicalcooperationwithChinain

manyways.Itwasestimatedin1995thatoftheequlpmentandprocessesemployedin
●

36)GuojiJingTnaOXiaoxi (InformationofInternationalEconoTnyandTT･ade),

Beijing,July3,1997,p.1.
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China'sindustries,30% weretechnologicallybackward,25% urgentlyneededtobere-

placed,andabout35% oftheoutdatedequipmentshouldbeabandoned.3n Chinahas

beenkeentoupgradetechnologylnVirtuallyeverysector,especiallyglVlngprlOrityto
●

infrastructuredevelopment,suchasenergy,telecommunicationandtransportationsec-

tors.KnowlngWellthatthelevelandavailabilityoftechnologyhaveadirecteffecton
●

advancementofacountrysinfrastructure,theChinesehaveahighregardforUStech-
I

nologlCalproductsandwanttoseemoreUSfirmsinChina.
●

China'spolicyonabsorbingforelgntechnologycanbesimplydefinedinthree

steps:acquisition,absorptionanddiffusion.Thispolicyhasbeenwidelyadoptedinthe

world.Ostroff(1995)explainedinbroadterms,puttingthattechnologytransfercovers

theasslgnmentOrlicenslngOfpatentsorotherindustrialpropertyrights,theprovi-

sionortechnicalservices,andthesharlngOfknow-how,whichisprovidedintheform

ofdrawlngS,technicaldata,andtechnicalspecifications.Atechnologytransferdealcan

consistofarelativelysimpleagreementinwhichaforelgnfirmallowsaChinesecom-

panytouseitstechnologyforasetperiod,oritcaninvolveafarmorecomplexar-

rangementwhereby a forelgn firm contributestechnicalexpertise and industrial
● ●

processlngequlpmentaSpartOfitsequitycontributiontoajointventureinChina.
●

Ostrorr'sexpositiondenotestwopoints.First,inintroduclngforelgntechnologyby

FDI,Chinacanusethe "invested''equipmentsbutcannotbeinpossessionortheirre-

latedpatents,know-howorotherindustrialproperties,(unlessforeignownersselltheir

IPRstoChina).Chinacanonlyusethetechnologybyanassignmentorlicense `̀for
● ●

asetperiod".Second,inJOintventure,rorelgnintellectualpropertiesareapartoffor-
● ●
elgnpartner'sequity.ThismeansnotonlytheIPsarecalculatedasforelgnequityon

paperandpaidbyloyalpayment,butalsotheIPrightsshouldbeproperlyenforced

andsystematicallyprotected.
●

Undoubtedly,transferrlngtechnologyintoacountrythatcannotprotectIPRsade-
● ● ●●

quatelylSriskyandhazardousforforelgninvestors.Inasurveyor1992comprlSlng94

majorUSfirmsinsixindustries,Mansrield(1994)foundthat80% ofthefirmsinin-

vestmentofR&DfacilitiesreportedthatIPprotectionisorimportance,andlOO% of

thefirmsinchemicalsandpharmaceuticalsrespondedthesameidea.Inthesurvey,the

chairmanofamajorChemicalcompanysaid:`̀Thereisnoquestionthatwewillnot
●

●
putgoodproducttechnologylnacountryWherewecannotprotectit."Anotherchemi-

37)McElligott,S.,"ABetterMindsetonIntellectualProperty?''CheTnicalWeek(China

Supplement),Åug.30-Sept.6,1995,pp.7-8.
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calexecutivestated:`̀Wewillnotexposetechnologyofanyslgnificantvalueincoun-
●

trieswhereitisnotsafe･Wherethereisatotallackoranyprotectionandrampant

piracy--(Inthatcountry)youareassuredthatpiratecompetitorswillstealany-

thingyousendinanduseittocompetewithyouin(thatcountry)andthroughex-

ports･"Thethirdchemicalexecutiveputitmoreradically:`̀Goodlawsmeannothing

unlesstheycanbeenforcedandenforcementissomethingthatcanonlybejudgedby

observlngthesystem overaperiodoftime."38)

Toconclude,technologytransferinvolvesmorethanJustthepurchaseoftechnoL
●

ogyitself.Foralong-runandpositivepolicyofacqulrlngforelgnteChnologleS,China
●■

hastonowsetabouttwotasks.First,stopthelocals'pursuitofparochialinterests

securedthroughIPRviolationsattheexpenseofnationalinterests.Second,establishan

institutionalframeworkofIPprotection.Withthesetwotasksfulfilled,Chinawill

makebetteruseofitsopportunitiestoimportadvancedtechnologyandequlpment,Or
●

otherwise,China'Sacquisitionandabsorptionoftechnologywillcontinuouslybetrou-

bledbyproblemsinIPprotection.

Conc山din9remarks

US-ChinadisputeonIPprotectionreferstothreescenarios:(1)USenforcingIPpro-

tectiononChinaandUS-Chinatradeimbalance,(2)PolicyimplicationsoftheUnited

StatesandChinainIPprotectionissues,and(3)IPprotectionandChina'stechnology

acquisition.TheUSgoalinthisdisputeistostopinfringementsonUS-heldIPRsin

ChinaandtoentertheChineseIPmarkets.Besides,theUSdisputewithChinaonIP

protectionisapartoftheUScomprehensiveengagementpolicywithChina.Thispolicy

aimsatintegratingChinaintoamarket-basedeconomyandaninternationallyac-

ceptedtradingsystem.

US-ChinadisputeonIPprotectionisalsoofsignificancetoChina.Anenforcementof

IPprotectioncanprovideevidencethatChinaisabletobringIPR violationsunder

controlandiswillingtoplaybyinternationalrules.ThiswillsurelypromoteChina's
●

comlngintotheWTOandimproveChina'sinvestmentclimateforabsorbingforelgn

capitalincubatingadvancedtechnologleS.Domestically,IPprotectionenforcementcan
●

helpfosterthepublicconceptionoffaircompetitioninChinaandglVeimpetusto

China'sprocessofconstructingalegalinstitution.

ThereisnodenylngthefactthatChinahasmademuchprogressinlegislationand

38)Mansfield,EリOp.°it.,pp.2,3,14and29.
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enforcementOHPRlawsandthatpotentialforUSexportstoChinahasbeenenhanced

greatlybyUS-ChinaagreementsonIPprotection.ItispredictedthatChina'sfurther

IPprotectionenforcementwillopenvastvistasforUS-Chinaeconomicandtraderela-

tions.

GraduateSchoolofEconomics
●

OsahaCityUniuersLty
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